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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this
case on August 23, 2000, in Deland, Florida, before Donald R
Al exander, Adm nistrative Law Judge of the D vision of
Adm ni strative Hearings.
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STATEMENT OF THE | SSUE

The issue is whether that portion of Plan Arendnent 98- 1ER
known as LU-97-02 is in conpliance.

PRELI M NARY STATEMENT

This matter began on March 11, 1998, when Respondent, City
of Del and, adopted Pl an Anendnment 98- 1ER by Ordi nance No. 96-17.
Anmong ot her things, the ordinance assigned a H ghway Conmerci al
| and use classification to approximately 40 acres of |and owned
by Intervenor, Marcia Berman, Trustee. The property is under
contract to be sold to Intervenor, Wal-Mart Stores East, Inc.,
who plans to construct a store on a part of the property.

On May 7, 1998, Respondent, Departnent of Comunity Affairs,
published its Notice of Intent to find the plan anendnent not in
conpliance on various grounds. The agency then filed a Petition
in support of its Notice, and the matter was forwarded to the

Di vision of Adm nistrative Hearings on May 15, 1998, with a



request that an Adm nistrative Law Judge be assigned to conduct a
heari ng.

On May 28, 1998, Petitioners, Janet Bollum d enn Brewer,
and Mary Brewer, and 82 other persons, filed a Petition for
Adm ni strative Hearing and Petition to Intervene in opposition to
the plan anendnment. The Petition to Intervene was | ater granted
by Order dated Decenber 18, 1998.

By Notice of Hearing dated June 2, 1998, a final hearing was
schedul ed on Septenber 16-18, 1998, in Deland, Florida. At the
request of the parties, the case was tenporarily abated pendi ng
efforts to reach a settlenent. Thereafter, all parties except
Petitioners executed a Stipulated Settlenent Agreenment in
February and March 2000, which resolved all issues originally
rai sed by the agency.

An Amended Notice of Intent to find the amendnent in
conpliance was then published on April 3, 2000. By Order dated
April 28, 2000, the parties were realigned consistent with their
new positions as required by Section 163.3184(16)(f)1., Florida
Statutes (1999). The matter was al so reschedul ed for hearing on
August 23 and 24, 2000, in Deland, Florida.

On July 19, 2000, Petitioners filed their Mdtion for Leave
to Arend Petition. The notion was granted on August 7, 2000, and
all Petitioners except Bollumand the Brewers were di sm ssed as
parties in this action. |In addition, the factual issues to be

tried were narrowed to two.



At the final hearing, Petitioners presented the testinony of
Gary Schindler, fornmer planning director for the Cty of Del and;
Janet Bollum Gary Huttman, a transportation consultant; Richard
Hol nes, former planning director for the Gty of Deland; Jim
McCr oskey, director of comrunity devel opnment for the Gty of
Del and; and Thomas L. Brooks, a planner with Volusia County and
accepted as an expert in planning denographics and popul ati on and
enpl oynent projections. Also, they offered Petitioners' Exhibits
1, 3-5, and 7, which were received in evidence. The Depart nent
of Community Affairs presented the testinony of Charles Gauthier,
chief of the bureau of l|ocal planning and accepted as an expert
i n conprehensive planning and conpliance review. Also, it
of fered Departnent Exhibit 1, which was received in evidence.
The City of Deland offered Cty Exhibits 1-4, which were received
in evidence. Exhibit 3 is the deposition of Wayne N. Sanborn,
former city manager of the Cty of Deland. Finally, the parties
of fered Joint Exhibits 1-9, which were received in evidence.

The Transcript of the hearing (two volunes) was filed on
Sept enber 20, 2000. Proposed Findings of Fact and Concl usi ons of
Law were filed by the parties on Cctober 10, 2000, and they have
been considered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, including the stipulation of

counsel, the follow ng findings of fact have been determ ned:



a. Background

1. In this land use dispute, Petitioners, Janet Bollum
(Bollum and denn and Mary Brewer (the Brewers), who are
property owners within or near the Cty of Deland, contend that a
portion of Plan Amendnent 98- 1ER adopted by Respondent, Gty of
Deland (City), is not in conpliance. The portion of the
anendnent under chall enge, known as Pl an Amendnent LU 97-02,
changes the | and use on 39.56 acres of |and owned by Intervenor,
Marci a Berman, Trustee (Berman), to H ghway Commercial. The
property is currently under contract to be sold to Intervenor,
Wal - Mart Stores East, Inc. (Wal-Mart), who intends to construct a
VWl - Mart super store on a part of the site. Respondent,
Departnent of Comrunity Affairs (Departnent), is the state agency
charged with the responsibility of review ng conprehensive |and
use plans and anendnents.

2. Until 1997, the Berman property was |ocated in the
uni ncor porated area of Volusia County (County). Prior to 1994,
it carried an U ban MediumIntensity | and use designation. That
year, the County redesignated the property as Industrial. 1In
1997, the Gty annexed the Bernman property and revised its Future
Land Use Map the follow ng year to change the | and use to H ghway
Commercial. This change was acconplished through the plan
amendnment under chal |l enge.

3. On May 1, 1998, the Departnent issued its Statenent of

Intent to Find Portions of Plan Anendnent Not in Conpliance.



More specifically, it found that the new | and use designation
woul d "generate traffic which causes the projected operating
condi tions of roadways to fall bel ow adopted | evel of service

st andards and exacerbates projected roadway deficiencies."” The
Department al so found that the amendnent was "not supported by or
based on, and does not react in an appropriate way to, the best
avai |l abl e data and anal yses." In nmaking these findings, the
Department relied in part upon a traffic study prepared by "TEl"
in 1998 which reflected that the Cty's traffic systemdid not
have sufficient capacity to accommodate the new | and use. The
Department determ nation triggered this action

4. On May 27, 1998, Petitioners, and 82 other property
owners, filed a paper styled "Petition for Adm nistrative Hearing
and Petition to Intervene" chall enging the change of |and use on
the Berman property in numerous respects. The paper was treated
as a petition to intervene and was | ater granted.

5. After the case was tenporarily abated in August 1998
pending efforts to settle the matter, in January 1999, a new
traffic study was prepared for the City by CGhyabi, Lassiter &
Associ ates (G.A study), which determ ned that the existing and
pl anned City transportation network coul d accommodate the inpacts
fromthe devel opment all owed under the amendnent. All parties
except Petitioners then executed a Stipulated Settlenent
Agreenent in February and March 2000, which resolved all issues

originally raised by the Departnent. Thereafter, the Departnent



i ssued an Anmended Notice of Intent to find the plan anmendnent in
conpliance. As required by Section 163.3184(16)(f), Florida
Statutes (1999), the parties were realigned consistent wwth their
respective positions.

6. Through an Anended Petition filed by Petitioners on
July 19, 2000, all original Petitioners except Bollumand the
Brewers have been dism ssed, and the factual issues in this case
narrowed to two: (a) whether the recent traffic studies
"denonstrate a transportation concurrency failure, and a failure
to fall within a |awful transportation concurrency exception
under F.S. 163.3180(5)(c) and (d)"; and (b) whether the "plan
anendnent data and anal yses continue a failure to show demand for
addi tional 'highway commercial' |land, as originally asserted by
the Departnent's Notice of Intent."

b. Standing of the Parties

7. Bollumowns property, resides within, and owns and
operates a business within the Cty. She also submtted witten
and oral comments to the City while the anmendnent was being
adopted. The parties have stipulated that she is an affected
person and thus has standing to partici pate.

7. The Brewers own property and reside in an uni ncorporated
area of the County in the immediate vicinity of the proposed pl an
amendnent. They also reside within what is known as the "G eater
Del and Area," as defined by Chapter 73-441, Laws of Florida.

However, they do not own property, reside within, or own and



operate a business within the corporate limts of the Gty, and
thus they lack standing to participate.

8. The parties have stipulated that |Intervenors Berman and
Wal - Mart have standing to participate in this proceedi ng.

c. The Amendment

9. The Berman property lies on the eastern side of U S.

Hi ghway 17 just north of the intersection of U S. H ghways 17 and
92, approximately three mles north of the City's central
busi ness district. The land is currently undevel oped.

10. Prior to being annexed by the Cty, the property was
| ocated within the unicorporated area of the County, just north
of the City limts. The earliest County |and use designhation was
Urban MediumiIntensity, a primarily residential |and use
classification which also allowed sone comercial devel opnent,

i ncludi ng smal |l nei ghbor hood shoppi ng centers.

11. In 1993, the County began a conprehensive exam nation
of land use and zoning restrictions in the vicinity of the Berman
property. In My 1994, it redesignated the Berman property from
Urban Mediumintensity to Industrial. This use allowed not only
i ndustrial devel opnent, but al so sonme commercial devel opnent.

12. Before the Berman property was annexed by the Cty, it
was depicted on the Gty's Urban Reserve Area Map (map). That
map established advi sory designations for unincorporated County
| and abutting the City, and was neant to be a guide for Gty |land

use deci sions when property was annexed. The property was



desi gnated on the map as approxi mately one-half Commercial and
one-hal f Industrial.

13. In 1997, the Berman property was annexed by the City.
Because the City was then required to place a | and use
desi gnation on the property, on May 16, 1998, it adopted
Amendnent 98- 1ER, which redesignated the property from Vol usi a
County Industrial to Gty H ghway Comrercial. The new m xed-use
designation allows "a wde range of retail and service and office
uses," as well as up to twenty percent residential |and uses,
including multi-fam |y manufactured housi ng devel opnents. Thus,
t he H ghway Commercial |and use designation is nmeant to
accommodat e maj or shopping centers |i ke the one proposed by
Wal - Mart .

d. Transportation issue

14. In their Anended Petition, Petitioners allege that
accepting as fact the "nost recent traffic studies,” those
studies still "denonstrate a transportation concurrency failure,
and a failure to fall within a awful transportation concurrency
exception under F.S. 163.3180(5)(c) and (d)."

15. The "nost recent traffic studies" are the G.A study,
and it shows that the existing and planned City transportation
network can accommodate the traffic inpacts arising from
devel opnent all owed under the plan anmendnent.

16. Sone of the transportation inpacts fromthe expected

devel opnment on the Berman property wll affect roadways within an



area of the Gty that was formally designated in May 1992 as a
Speci al Transportation Area (STA) or road segnents with
speci alized |l evel of service (LOS) standards. The STA incl udes
the central business district and certain outlying areas
essentially bounded by M nnesota Avenue, Anelia Avenue, the rear
property lines of properties along the north side of New York
Avenue (State Road 44), South Hi Il Avenue, Beresford Avenue,
Boundary Avenue, and C ara Avenue, which extend to approxi mately
one mle fromthe Berman property. None of the roadways within
the STA are on the Florida Intrastate H ghway System
17. Rule 9J-5.0055(2), Florida Adm nistrative Code,

requires that the Cty adopt LOS standards on roadways within its
pl anning jurisdiction (which are not on the Florida Intrastate
H ghway Systen), including the disputed portion of U S. Hi ghways
17 and 92. The applicable LOS standards and STA provisions are
found in Policies 3.1.7 and 3. 1. 10, respectively, of the
Transportation G rcul ation El enent of the plan. They read as
fol |l ows:

3.1.7 For those roadways listed in

Policy 3.1.6 [which include U S. H ghways 17

and 92], the Gty of Deland may permt

devel opment to occur until the peak hour

traffic volunmes exceed a 20% i ncrease over

the peak traffic counts published in the

FDOT's 1989 Traffic Data Report.

3.1.10 As a result of FDOI's approval of the

STA designation for US 17/92 (Wodl and

Boul evard), from Beresford Avenue to M chi gan

Avenue, and SR 44 (New York Avenue), from SR

15A to HlIl Avenue, the foll ow ng maxi mum LOS
and/or traffic volunes shall be permtted.

10



ROADVWAY SEGVENT

US 17/92, fromBeresford to M chigan = 22,028
SR 44, from SR 15A to US 17/92 = LCS E

SR 44, fromUS 17/92 to H Il = LOS E

*The proposed nmaximumtraffic volunme is

conpatible wth the maxi num LGS for this

section of roadway, as stated in Policy

3.1.7.
These two policies have been found to be in conpliance and are
not subject to challenge in this proceeding.

18. Although the STAis identified as a specific area, the
Cty's Conprehensive Plan anticipates that devel opnment from
outside of this area wll inpact the STA. As noted above,
however, the undi sputed GLA study denonstrates that the plan
anendnent will not all ow devel opnent whi ch woul d cause these
adopt ed LCS standards to be exceeded.

19. The STA was approved in May 1992, or prior to the
enact nent of Section 163.3180, Florida Statutes (1993), which
allows certain exceptions fromthe otherw se bl anket requirenent
to adopt and enforce a transportation LOS standard for roadways.

20. Two planning tools nmade available to | ocal governnents
by Section 163.3180(5), Florida Statutes (1993), are a
Transportati on Concurrency Exception Area (TCEA) and a
Transportation Concurrency Managenent Area, both of which allow
exceptions to transportation concurrency requirenments. The

practical effect of a TCEA is to all ow devel opnent to proceed

wi t hout having to conply wth transportation concurrency.

11



21. Petitioners essentially contend that the STA created by
the Gty for the central business district and certain outlying
areas is "the substantial equivalent of a TCEA " and thus it
shoul d be treated as one for purposes of this proceeding. They
go on to argue that while the Gty nmay grant an exception to
concurrency requirenents for transportation facilities for
projects |located wwthin a TCEA, those benefits cannot be extended
to any other area, including the Berman property. Based on this
prem se, Petitioners conclude that w thout the benefit of the
TCEA exception, the anticipated traffic fromthe new devel opnment
on the Berman property will cause a "continuation of a [LOS]
failure on the constrai ned segnments of US 17/92 and on the
unconstrai ned segnent from SR44 to Wsconsin Avenue," in
violation of the | aw

22. Petitioners' contention is based on an erroneous
assunption. The evidence shows that the City has never adopted a
TCEA. Neither has the STA "transfornmed" into a TCEA, as
Petitioners suggest. Mreover, as noted above, the undi sputed
GLA study shows rather clearly that the plan anendnment w Il not
al | ow devel opnment whi ch woul d cause the adopted LOS standards to
be exceeded.

23. Petitioners further contend that the plan anmendnent is
sonmehow i nconsi stent with the transportati on exception
requi renments in Section 163.3180(5)(b) and (c), Florida Statutes

(2000). However, these provisions apply to devel opnents "which

12



pose only special part-tine demands on the transportation
systen{,]" that is, "one that does not have nore than 200
schedul ed events during the cal endar year and does not affect the
100 highest traffic volunes." The evidence shows that the

H ghway Commerci al |and use category is not designed for such
devel opnents and, in fact, encourages far nore intense uses.

e. Is There a Need for Additional Commercial Land?

24. Petitioners next contend that "the plan anmendnent data
and anal yses continue a failure to show demand for additional
"hi ghway comrercial' land, as originally asserted by the
Department's Notice of Intent and not resol ved by the Conpliance
Agr eenent . "

25. In the imediate vicinity of the Berman property, near
the intersection of U S. H ghways 17 and 92 north of the Gty,
"there is an energing trend of 'regional-type' conmerci al
devel opnments.” This area is already partially devel oped with
commercial uses, and it has additional areas depicted for future
commercial and industrial use. There are no other parcels in the
City, especially in this area, of a sufficient size to
accommodate this type of regional comercial devel opnent.

26. There are nunerous ways to project the raw, nuneri cal
need for commercial land in the CGty. The Gty's Conprehensive
Plan, its Evaluation and Appraisal Report, and the GLA study al
contain statenments regardi ng projected popul ati on and enpl oynment,

each portraying a slightly different result. In fact,

13



Petitioners' own expert criticized the nunbers used in these
docunents as being unreliable and suspect.

27. The need cal culus basically involves projecting
popul ati on over a ten-year planning period and then allocating
commercial, residential, and other |and uses in an anmount to
match that projection. For the reasons set forth below, this
process is inprecise, and it nust be tenpered by other factors.

28. First, the planner nust project popul ation over the
ten-year planning tinmeframe. Any mstake in this projection wll
skew t he nunbers. Second, enploynent ratios used in the cal cul us
can change fromyear to year, especially in a smaller comunity.
Al so, other planning objectives are inherently subject to change
year by year

29. @Gven this inprecision and changi ng market demands, it
is appropriate for professional planners to overallocate |and
uses. An excess allocation of twenty-five percent (or an
al l ocation factor of one hundred and twenty-five percent) is
recogni zed by professional planners as being appropriate. The
evi dence supports a finding that this anmount is reasonabl e under
the circunstances present here.

30. There are nunerous professionally acceptable ways in
which to allocate | and uses. The Gty has not adopted a
particul ar methodology in its Conprehensive Pl an.

31. The specifics of the plan anendnent and the Cty's

Conpr ehensi ve Pl an nake application of a strict nunerical

14



cal culus even nore difficult. The prior designation of the
property was Industrial, which is not a pure industrial category,
but actually allowed up to thirty percent of comercial uses.
The anendnent here sinply changes the | and use from I ndustrial,
with some commercial uses allowed, to a m xed-use H ghway
Commerci al designation. As noted earlier, the Gty's
Conpr ehensi ve Pl an antici pates regi onal commercial uses in the
area of the Berman property. Finally, the parcel is relatively
smal |l (less than 40 acres) and is enbedded within an urban area.

32. Gven the uncertainty of a nunerical cal cul ation of
comercial need in the Cty, the size and | ocation of the
property, the property's inclusion in an urban area, and the
surroundi ng conmerci al | and uses, the evidence supports a finding
that either Industrial or Commercial would be an appropriate |and
use for the property.

33. The evidence further supports a finding that the need
guestion is not a conpliance issue here and does not support a
finding that the plan amendnent is not in conpliance.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties hereto
pursuant to Sections 120.569 and 163. 3184, Florida Statutes
(2000).

35. By stipulation of counsel, all parties except the

Brewers have been found to be affected persons within the neaning

15



of Section 163.3184(1)(a), Florida Statutes (2000), and have
standing to participate in this proceeding. The Brewers argue
that they reside within the "Greater Del and Area,"” as that term
is defined in Chapter 73-441, Laws of Florida, and thus they also
qualify as affected persons. However, Section 163.3184(1)(a),
Florida Statutes (2000), specifically requires that in order to
qualify as an affected person, one nust own property, reside, or
own or operate a business "within the boundaries of the |ocal
government whose plan is the subject of review" The Brewers do
not. Moreover, the special act relied upon by the Brewers sinply
reserves an area outside of the Gty "as the logical future
extension of the Gty limts of the City of Deland" and prohibits
other municipalities fromannexing wthin this area. Wile it
designates the City as the sole provider of potable water and
wast ewat er di sposal within that area, the special act expressly
reserves planning jurisdiction over the area to the County until
the property is annexed. Therefore, the Brewers are not affected
per sons.

36. This case first arose under Section 163.3184(10)(a),
Florida Statutes (1997), followng the Departnent's Notice of
Intent to find portions of the Gty's plan amendnent not in
conpliance. The original Notice of Intent was | ater superceded
by an Anended Notice of Intent follow ng the execution of a

Stipulated Settlenment Agreenent. Petitioners maintained their
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chal l enge to the plan anendnent follow ng the Anrended Notice of
Intent and thus bear the burden of proof.

37. \Were a settlenent agreenent resolves the issues
originally raised by the Departnment in issuing a notice of intent
to find an anmendnent not in conpliance, any challenge is governed
by Section 163.3184(9), Florida Statutes (2000). See Section
163.3184(16)(f)2., Florida Statutes (2000). The burden of proof
is such a proceeding is "fairly debatable.™

38. Petitioners contend, however, that realignnent and the
change in burden of proof from a preponderance of the evidence to
beyond fair debate are not warranted because the City did not
adopt a renedi al anmendnent pursuant to a settlenent agreenent.
This contention is based on | anguage in Section 163.3184(16)(f),
Florida Statutes (2000), which sets forth procedures to be
followed if a | ocal governnent adopts "conpliance agreenent
anmendnents. "

39. This statute does not establish the requirenent that a
conpr ehensi ve pl an anendnent proceedi ng can be settled only upon
t he adoption of conpliance agreenent anendnments. Wile such
anendnents are nentioned, the referenced statute i s procedural,
not substantive, and does not inpose additional requirenents on
the settlenent of a case involving the Departnent.

40. To read the statute in the manner urged by Petitioners
woul d lead to absurd results, especially in a case such as this

one. Existing data and analysis, ultimately proven erroneous,
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formed the sole basis for the Departnment's initial decision to
find the anendnment not in conpliance. A reanalysis of the data
denonstrated serious flaws in the original conclusions of the
Departnent, and conpel |l ed i ssuance of an Anended Notice of
Intent. This Anended Notice and realignnment of the parties
foll owed the process established in Section 163.3184(16)(f),
Florida Statutes (2000). It was unnecessary for the parties to
craft a new plan anmendnent to address a probl em caused and cured
by data and analysis. Petitioners' argunent woul d i npose the
addi tional requirenment for no benefit to the |ocal governnment or
t he conprehensive plan. Accordingly, the prior ruling as to
realignment is reaffirmed, and the burden of proof in this matter
is "fairly debatable."

41. The fairly debatable test asks whether reasonabl e m nds
could differ as to the outconme. The action of the Cty nust be
approved "if reasonable persons could differ as to its

propriety." B & H Travel Corporation v. Departnent of Community

Affairs, 602 So. 2d 1362, 1365 (Fla. 1st DCA 1992). Thus,
Petitioners nust show beyond fair debate that the plan anmendnent
is not in conpliance. Under this test, an extrenely heavy burden
is placed upon Petitioners to prove the legitimacy of their
cl ai ms.

42. "In conpliance,"” as defined in Section 163.3184(1)(b),
Florida Statutes (2000), neans the plan is consistent with the

requi renents of Sections 163.3177, 163.3178, and 163. 3191,

18



Florida Statutes (2000), the state conprehensive plan, the
regi onal policy plan, and Chapter 9J-5, Florida Adm nistrative
Code.

43. Petitioners raise two issues in their Arended Petition
as grounds for finding the plan anendnent not in conpliance.
First, they contend that the nost recent traffic studies (the GLA
study) "denonstrate a transportation currency failure, and a
failure to fall within a lawful transporati on concurrency
exception under F.S. 163.3180(5)(c) and (d)." Second, they
contend that "the plan anmendnent data and anal yses continue a
failure to show demand for additional 'highway commercial' | and,
as originally asserted by the Departnent's Notice of Intent nd
not resolved by the Conpliance Agreenent."”

44, As to the transportation issue, Rule 9J-5.0055(2),
Florida Adm nistrative Code, mandates that |ocal governnents
adopt LGOS standards for public facilities (including roadways)
and services |ocated within the area for which such | oca
government has authority to issue devel opnent orders and
devel opment permts. The disputed portion of U S. H ghways 17
and 92 falls wthin this category.

45. The LOS standards for roadways within the Cty's
jurisdiction are found in policies under bjective 3.1 in the
Traffic Crculation Elenent. The undi sputed evi dence shows that

the transportation inpacts expected fromthe plan amendnent can
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be accommopdat ed under the adopted LOS standards in the Cty,
i ncl udi ng the STA

46. Contrary to Petitioners' claim the evidence shows that
the Gty has never adopted a TCEA, and there is no provision in
Chapter 163, Florida Statutes, which allows a STA to "transfornt
into a TCEA. Indeed, for this to occur, a plan anendnent woul d
be necessary. Because no such anmendnent was intended or
acconplished by the Cty, Petitioners' claimis rejected.

47. As to the need issue, the denonstration of "need" is a
pl anni ng data and anal ysis requi rement under Chapter 163, Florida
Statutes. This requirenent applies when a | ocal governnent
adopts or anends its conprehensive plan future | and use el enent,
and it mandates that the governnent utilize appropriate and
rel evant data and anal ysis for purposes of distributing |and uses
on the future | and use map. Section 163.3177(6)(a) and (10),
Florida Statutes (2000); Rule 9J-5.006(2), Florida Adm nistrative
Code. The requirenent seeks to match the allocation of future
| and use categories with the projected population in order to
ensure sufficient |land to accommbdate the varying uses of that
popul ation. Section 163.3177(6)(a), Florida Statutes (2000).

48. As established in the Findings of Fact, the evidence
shows that the need calculus is inprecise and nust be tenpered by
other factors. The nore credible evidence supports a need for

addi tional H ghway Commerci al acreage in the chosen | ocation.
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49. In summary, Petitioners have failed to prove beyond
fair debate that the anmendnent is not in conpliance as that term
is defined in Section 163.3184(1)(b), Florida Statutes (2000).
Even if the |l ess stringent preponderance of the evidence standard
is used, Petitioners have still failed to show that the amendnent
is not in conpliance.

RECOMVENDATI ON

Based on the Foregoing Findings of Fact and Concl usions of
Law, it is

RECOMVENDED t hat the Departnment of Conmunity Affairs enter a
final order determ ning Plan Anendnent 98- 1ER adopted by the City
of Del and by O di nance Nunber 98-07 on March 16, 1998, to be in
conpl i ance.

DONE AND ENTERED this 20th day of Novenber, 2000, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 20th day of Novenber, 2000.
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COPI ES FURNI SHED

Steven M Siebert, Secretary
Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

C. Allen Watts, Esquire

Cobb, Cole & Bel

Post O fice Box 2491

Dayt ona Beach, Florida 32115

Shaw P. Stiller, Esquire

Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 315
Tal | ahassee, Florida 32399-2100

F. Alex Ford, Jr., Esquire

Landi s, Graham French, Husfeld,
Sherman & Ford, P. A

Post O fice Box 48

Del and, Florida 32721-0048

Mark A. Zi mrerman, Esquire

Janes, Zi mmernman, Paul & Huddl eston
Post O fice Drawer 2087

Del and, Florida 32721-2087

David L. Powell, Esquire

Hoppi ng, Green, Sans & Smth, P.A
Post O fice Box 6526

Tal | ahassee, Florida 32314

Margaret E. Bowl es, Esquire
Margaret E. Bow es, P.A
205 Sout h Hoover Street
Suite 402

Tanpa, Florida 33609

Cari L. Roth, General Counsel
Department of Community Affairs

2555 Shunard OGak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days to this Recormended Order. Any exceptions to this

Recommended Order should be filed wwth the agency that will enter
a final order in this case.
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